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Supreme Court Upholds Limited 


By John P. MacKenzie 

Washington Post Staff Writer 

The Supreme Court yester- 
day upheld the power of fed- 
eral and state prosecutors to 
compel incriminating testi- 
mony from a balky witness 
without granting a total im- 
munity from prosecution. 

By a 5 to 2 vote the court 
upheld the constitutionality of 
a major section of the 1970 
federal organized crime con- 
trol act and a similar New Jer- 
sey state law against claims 
that they violated the Fifth 
Amendment. 

The decision was a major 
but expected victory for prose- 
cutors and investigators, giv- 
ing them more leeway in ex- 
tracting evidence from per- 
sons who are unwilling to co- 
operate in part because of 
their associations with alleged 
criminality. 

Critics of the Nixon admin- 
istration have contended that 
the Justice Department has 
sought to use the contempt 
power — the authority to jail a 
reluctant witness until he or 
she talks — beyond the realm 
of organied crime for which 
it was primarily designed and 
into areas of political dissent. 

Yesterday’s cases, however, 
involved two draft-age men 
who refused to tell a federal 
grand jury about a dentist sus- 
pected of falsifying draftees’ 
medical reports and Joseph A. 
Zicarelli, a reputed kingpin of 
New Jersey racketeering. 

Witnesses in both cases re- 
fused to answer questions un- 
less afforded a total “immun- 
ity bath” from prosecution in- 
volving matters discussed 
under compulsion. They relied 
on an 1892 Supreme Court de- 
cision which yesterday’s ma- 


jority said had been too 
broadly interpreted. 

Justice Lewis F. Powell Jr., 
writing for the court, said the 
Fifth Amendment privilege 
against compulsory self-in- 
crimination is not violated if 
the prosecutor promises the 
witness not to use either his 
testimony or leads from the 
testimony in building a crimi- 
nal case against him. 

If the witness is later prose- 
cuted, Powell said, the govern- 
ment has “a heavy burden.” of 
proving that its evidence came 
from an independent, legiti- 
mate source. 

Powell was joined by Chief 
Justice Warren E. Burger and 
Justices Potter Stewart, Byron 
R. White and Harry A. Black- 
mun. Dissenters • William O. 
Douglas and Thurgood Mar- 
shall said they considered the 
“heavy burden” principle im- 
possible to enforce in practice. 

Not participating were Jus- 
tices William J. Brennan Jr., : 
whose son was a rackets prose- 
cutor in New Jersey, and Wil- 
lian H. Rehnquist, who had 
been prepared to argue the 
Justice Department’s case be- 
fore his appointment to the 
court. 

Powell’s opinion stressed 
the view that the power of 
government to compel persons 
to furnish information to gov- ! 
eminent agencies “is firmly 
established in Anglo-American 
jurisprudence” although sub- 
ject to certain exceptions. 

The majority opinion noted 
that the legal theory underly- 
ing the 1970 law was primarily 
the product of a congression- 
ally created national commis- 
sion on the reform of federal , 
I laws and Robert G. Dixon Jr., 


a law professor at George 
Washington University. 

In other actions: 

Searches 

The court agreed to con- 
sider the constitutionality of a 
federal law that permits the 
Immigration and Naturaliza- 
tion Service’s border patrol to 
conduct searches, without a 
warrant and without probable 
cause to suspect crime, any- 
where within 100 miles of a 
United States border. 

Set for argument next term 
was the case of Conrado Al- 
media-Sanchez, a resident 
alien from Mexico convicted 
of possessing marijuana 
turned up in such a search. 

Habeus Corpus 

The court broadened the au- 
thority of federal courts to re- 
view conscientious objector 
claims by military reservists. 


The court ruled, 5 to 4, that 
a reservist is entitled to file 
his petition in a federal court 
in San Francisco, where he 
lives and where his C.O. claim 
was processed, rather than 
solely in the Indiana district 
where reserve officer records 
are kept, as the government 
argued. 

Religious Funding 

Last term the court struck 
down Pennsylvania’s scheme 
of reimbursing parochial 
schools for educational “serv- 
ices” because of excessive “en- 
tanglement” between govern- 
ment and religion. 

But, in December, a federal 
court in Philadelphia ruled 
that the decision banned only 
state expenditures for future 
school services and . said the 
schools were entitled to pay- 
ment for services rendered be- 
fore the June 28, 1971 deci- 


Immunity 

sion. The court agreed to re- through other tactics aimed at 


view this action. 

Environment 
The court agreed to decide 
whether every federal agency 
which takes a major action on 
a project affecting the envi- 
ronment must at least con- 
sider an environmental impact 
statement. A divided 10th U.S. 
Circuit Court of Appeals held 
that the Commerce Depart- 
ment was not obliged to con- 
sider a Forest Service state- 
ment before approving a cru- 
cial $3.8 million grant for a 
road passing near a New Mex- 
ico wilderness area. 

Antitrust 

The court agreed to decide 
whether the Otter Tail Power 
Co. in Minnesota violated the 
Sherman Antitrust Act by re- 
fusing to carry power to mu- 
nicipally owned utilities and 


retaining 
ers. 


municipal custom- 


Ex-W m. & Mary 
Player Killed 

DENVER, May 22 (AP)— 
Mike Mihalas, a 29-year-old 
former William and Mary 
College athlete, was found 
shot to death on a Denver 
street Sunday. Detectives 
said his wallet was empty 
and robbery was considered 
a possible motive. 

Mihalas was shot once in 
the chest, apparently by a 
small-caliber weapon, police 
reported. A passerby found 
the body lying on a side- 
walk. Mihalas of Norfolk, 
Va., was a starting guard on 
William and Mary’s football 
team in his - senior year in 
1966. 



